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° Drafting effective arbitration agreements 
¢ Importance of notice 


° Drafting of statement of claim 


¢ Drafting of statement of defense and counterclaim 
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Checklist for drafting arbitration agreements Sat Ai ces atone 


° Check list for drafting a valid arbitration agreement: 


V 


Preliminary consideration - is arbitration the best dispute resolution option?; 


Multi-step clauses - inclusion of negotiation, conciliation and/or mediation prior to commencement of 
arbitration; 


Which disputes will be arbitrated?; 

Who will arbitrate and how will the tribunal be constituted?; 
“Seat/ Place” of arbitration; 

Language of the arbitration; 

Using an arbitral institution; 

Choice of law/governing law; 

Currency in which the award will be made; 


V 


Remedies; and 
Adequate stamping of the arbitration agreement. 


VV VV VV VV WV 
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= Scope / disputes covered = Good faith discussions 

=" Number of arbitrators =" Qualification and nationality 
= Governing law of arbitrator(s) 

= Seat/Venue = Technical expertise 

= Jurisdiction = Appointing authority 

« Language = Other matters: confidentiality, 


Cle: 


Number of parties 


=" Rules, etc. (Ad-hoc or 
Institutional) 
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Separate 
agreement 


Arbitration 
agreements — 


Types 


Clause ina 
contract 


Incorporation by 
reference 
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| Common elements of arbitration agreements Sidunge aetna 


Producing mandatory consequences for the parties 


Provide a procedure to render an award capable of 
enforcement 
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Steps for drafting a valid arbitration clause 


Define what is Any dispute arising out of or in connection with this contract, including any 
arbitrable question regarding its existence, validity or termination... 
Commit the parties a 
to se a ...shall be referred to and finally resolved by arbitration... 


Pick eel ...under the [...], which Rules are deemed to be 
pcmeaice Or ewes incorporated by reference into this clause... 
Sjxssamuiiomem ...tie number of arbitrators shall be 
arbitrators [one/three]... 
...the seat, or legal place, of arbitration sane seat of 
shall be [City and/or Country]... anpitrauion 


...the language to be used in the arbitral proceedings shall Specify language 
Velie! of arbitration 


.. the governing law of the contract shall be the substantive law of [...] Specify ey ce 
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MULTI-TIERED DISPUTE RESOLUTION CLAUSES 
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Multi-tiered dispute resolution clauses (“MTDRCs’) allow parties to agree that in the event of a dispute 
between them, they would follow a series of stages with different procedures for resolution of the 
dispute. 


MTDRCs provide for a dispute to be escalated usually from relatively informal discussions between the 
parties to gradually more formal processes until the dispute is finally resolved one way or another. 


Indian courts have also upheld MTDRCs in commercial contracts, which provide for mediation and/or 
conciliation as mandatory steps before adversarial dispute resolution mechanisms (see BSNL v. Nortel 
Networks (India) (P) Ltd., (2021) 5 SCC 738, Cottage Industries Exposition Ltd. v. Decathlon 
Sports India Pvt. Ltd., 2021 SCC OnLine Bom 3084, M/s Sanjay Iron and Steel Limited v. Steel 
Authority of India, ARB. P. No. 408/2021). 


While MTDRCs are generally enforceable, Indian courts do recognise that certain clauses may require a 
more nuanced position, ruling in certain cases that the requirement of pre-arbitral procedures can be 
treated as non-mandatory. For example, where conciliation / mediation is likely to be an empty formality 
because parties have taken rigid stances (Demerara Distilleries Pvt Ltd v. Demerara Distilleries Ltd., 
(2015) 13 SCC 610). 
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TWO-TIER ARBITRATION 
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Parties can sometimes opt for a contractual mechanism to challenge the award before an 
appellate/second arbitral tribunal. 


This can be done by selecting specific institutional rules which provide for an appeal mechanism, or by 
expressly providing the same in the arbitration agreement. 


Example: 


Arbitration - All disputes or differences whatsoever arising between the parties out of, or relating to, the 
construction, meaning and operation or effect of the contract or the breach thereof shall be settled by 


arbitration in India through the arbitration panel of the Indian Council of Arbitration in accordance with 
the Rules of Arbitration of the Indian Council of Arbitration. 


lf either party is in disagreement with the arbitration result in India, either party will have the right to 


appeal to a second arbitration in London, UK in accordance with the Rules of Conciliation and Arbitration 
of the International Chamber of Commerce in effect on the date hereof and the result of this second 


arbitration will be binding on both the parties. Judgment upon the award may be entered in any court in 
jurisdiction. 
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Centrotrade Minerals and Metal Inc. v. Hindustan Copper Limited, (2017) 2 SCC 228 


° An arbitration agreement which allowed parties to contractually provide for an appellate mechanism is 
valid under the provisions of the Arbitration and Conciliation Act, 1996 (“Arbitration Act”). 


° Despite there being recourse to courts available to a party for challenging the award under the 
Arbitration Act, this would not ipso facto prohibit the parties from agreeing to a second look at an award. 


¢ The intention is not to throttle the autonomy of the parties or preclude them from adopting any other 
acceptable method of redressal such as an appellate arbitration. 


M/S Centrotrade Minerals and Metals Inc. v. Hindustan Copper, 2020 SCC OnLine SC 479 


° Award passed by the tribunal in the second tier of the arbitration agreement, which allowed parties to 
appeal the result of the first arbitration, to be enforceable in India. 
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Expiry of Time Limit: Time limit to challenge the first award under Section 34(3) might expire if 
appellate remedy under the arbitration agreement is taken. Thus, losing party in the first arbitration 
cannot challenge the award through the statutory mechanism provided under the Arbitration Act. 


Binding Nature of Award: Providing for an appeal mechanism in the arbitration agreement goes 
against Section 35 of the Arbitration Act, which states that an arbitral award shall be final and binding. A 
two-tier arbitration clause makes the finality of the award conditional on neither party being dissatisfied 
with it. 


Parallel Proceedings: If a two-tier arbitration clause is adopted, there is a question as to whether the 
seat court of the first-instance award can entertain applications for setting aside or enforcement pending 
the award being reviewed on appeal. There is also the concern of the appellate arbitration award being 
rendered nugatory or futile, if enforcement efforts have caused irremediable damage. 


Challenging the award: It is unclear as to whether the appellate arbitral tribunal will sit as a truly 
appellate body, that is, whether the second tier tribunal would sit in appeal over the first award and 
decide its correctness or make a de novo assessment of the entire record. It is also uncertain if a 
challenge to the appellate award can include grounds relevant only to the first tier of arbitration. 
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PATHOLOGICAL CLAUSES 
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° An arbitration clause which deviates from any of the common elements is a defective or pathological 
clause. 


¢ Mandatory submission to arbitration. 
° Avoid uncertainty by ensuring that you: 
» Define what is arbitrable; 
» Mandatorily commit the parties to arbitration; 


>» Pick a set of rules; and 
> Specify: (i) number of arbitrators; (ii) seat; (iii) language; and (iv) substantive law. 
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“In all disputes... any Party may refer dispute(s) for resolution to an arbitral tribunal to consist of three (3) 
arbitrators, of who one will be appointed by each of the Licensor and the Licensee and the arbitrator 


appointed by Licensor shall also act as the presiding arbitrator.” 


° Issue 1: Lack of mandatory submission to arbitration 

>» Wellington Associates v. Kirit Mehta, (2000) 4 SCC 272 - Clause cannot just state that parties 
“may” refer disputes to arbitration. 

» Jagdish Chander v. Ramesh Chander & Ors., (2007) 5 SCC 719 — Clause must not contain merely 
a desire of settling disputes by arbitration. 

>» Savitri Goenka v. Kanti Bhai Damini & Ors., 2009 (108) DRJ 698 (Del); Foomill Pvt. Lid. v. Affle 
(India) Ltd., 2022 SCC OnLine Del 843 — Mere use of words "arbitration” / ’arbitration agreement” do 
not suffice. 


° Issue 2: No effective provision for appointing 3 arbitrator 
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“...the arbitrator shall be appointed in accordance with the rules of arbitration of the Singapore Chamber of 
Commerce.” 


* The above clause came up for consideration before the Supreme Court in Pricol Limited v. Johnson 
Control Enterprise, (2015) 4 SCC 177. 


* There is no arbitral institution by the name of Singapore Chamber of Commerce and the appointment 
was made by the SIAC instead. 


* The appointment was challenged, but the Supreme Court accorded a reasonable and meaningful 
construction to the clause and interpreted ‘Singapore Chamber of Commerce’ to mean SIAC. 
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Tata Capital Housing Finance Ltd. v. Shri Chand Construction and Apartment Pvt. Ltd., 2021 SCC 
OnLine Del 5091 


¢ The arbitration clause, provided that the arbitration clause will cease to have any effect at the option of 
the appellant. 


° The arbitration clause was worded in such a manner that the appellant had the option to abandon and 
nullify arbitration. 


¢ The arbitration clause did not confer any similar right on the respondent and therefore, lacked 
‘mutuality’, which is an essential feature of an arbitration agreement. 


° In a valid arbitration agreement, both parties should have the right to seek reference of disputes to 
arbitration. Since the arbitration clause conferred the right to walk out of arbitration only on the appellant, 
with no similar rights provided to the respondent, it was held to be invalid. 


° An arbitration clause providing for arbitration of the claims of one party and the remedy of approaching 
the Court or any other fora for the claims of the other party, with respect to the same defined legal 
relationship, cannot be valid. 
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N.N. Global Mercantile Private Limited v. Indo Unique Flame Ltd. & Ors., 2023 SCC OnLine SC 495 
¢ Supreme Court held that: 


» An unstamped (or insufficiently stamped) instrument exigible to stamping (“Unstamped Instrument’) 
is not a contract under Indian law, unenforceable and nonexistent, until it is sufficiently stamped as 
per the applicable stamp act. 

>» An unstamped (or insufficiently stamped) arbitration agreement that attracts stamp duty cannot be 
acted upon until it is sufficiently stamped as per the applicable stamp act. 

> An arbitration agreement (even if it does not attract stamp duty under the applicable stamp act) 
contained in an Unstamped Instrument is non-existent under Indian law until the underlying 
Unstamped Instrument is sufficiently stamped. 


° Impact on appointment of arbitrators: Practically, arbitration proceedings may be commenced prior to 
or simultaneously with the underlying Unstamped Instrument being adjudicated/stamped, since 
commencement is within the claimant’s control. However, the court under Section 11 is now required to 
scrutinize whether the underlying contract (including the arbitration agreement, where required) has 
been sufficiently stamped, and only if it has, court can appoint an arbitrator to adjudicate the dispute. 
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Impact on arbitration proceedings: If the parties mutually appoint an arbitrator and either party raises 
an objection or if the arbitrator is of the opinion that the instrument under which arbitration has been 
invoked is unstamped/insufficiently stamped, the arbitrator will be required to examine the sufficiency of 
stamp duty. If the arbitral tribunal concludes that the agreement is an Unstamped Instrument, it may: 


>» Restrain from entering an Unstamped Instrument into evidence but permit the filing of pleadings till 
the evidence stage; or 


> Suspend proceedings till such an instrument is sufficiently stamped. 


Impact on ability to seek interim relief: Courts have had the power to grant interim reliefs under 
Section 9 of the Arbitration Act even where the matter pertains to Unstamped Instruments. The Supreme 
Court does not specifically alter this position, however, given that it was held that an Unstamped 
Instrument is not a valid and enforceable contract under Indian law, courts may become hesitant in 
granting reliefs under Section 9 of the Arbitration Act in cases pertaining to Unstamped Instruments. 


However, non-stamping/insufficient stamping of instruments is a curable defect. 
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IMPORTANCE OF NOTICE 
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° Section 21 of the Arbitration Act deals with commencement of arbitral proceedings. 


*- The date of commencement of arbitral proceedings would be the date on which the recipient of the 
Notice of Invocation of Arbitration (“Notice”) receives from the claimant a request for referring the 
dispute to arbitration. 


¢ Crystallizes the issues in dispute and relief/remedies claimed. 
° First chance of persuading the arbitrator. 


¢ Election not to go to court. 
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In absence of an agreement to the contrary, Notice under Section 21 of the Arbitration Act by the 
claimant is mandatory to make the reference of disputes to arbitration. 


One of the grounds to set aside an arbitral award under Section 34 of the Arbitration Act is that the party 
was not given proper notice of the appointment of the arbitrator or the arbitral proceedings. 


The date of the Notice determines the limitation period. 


A party cannot file a claim before the arbitrator without issuing the Notice under Section 21 (Alupro 
Buildings Systems Pvt. Lid. v. Ozone Overseas, 2017 SCC OnLine Del 7228). 


The Supreme Court in Sundaram Finance Ltd. v. NEPC India Ltd., (1999) 2 SCC 479, held that it is 
not a mandatory requirement to issue a Notice before an application under Section 9 can be filed. 


© 2023 | Shardul Amarchand Mangaldas & Co Privileged and Confidential 25 


26; 
Significance of Notice Siarddd Ancients 


M/s Bestpay Solutions Private Limited v. M/s Razorpay Software Private Limited, Civil Misc. Petition 
No. 565 of 2021, High Court of Karnataka at Bengaluru, judgment dated 6 July 2022 


° Notice not having been issued as per Section 21 of the Arbitration Act would go to the root of the matter. 
¢ Not issuing notice to one of the necessary parties would not be in consonance with Section 21. 


° Court dismissed the Section 11 petition for appointment of arbitrator in the absence of a notice under 
Section 21. 
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Malvika Rajnikant Mehta & Ors. v. JESS Construction, 2022 SCC OnLine Bom 920 


* Notice cannot be waived off merely because the arbitration agreement provides the name of the 
arbitrator. 


° Notice under Section 21 of the Arbitration Act serves definite purposes: 

» It puts the adversary on notice as to the nature of the claim, even when the arbitrator is named by the 
parties; 

>» It provides an opportunity to the adversary to contest the admissibility of the claims on the threshold; 

> It allows adversary to raise the issue of the impartiality of the arbitrator and the consequent 
disqualification; and 

> The date of the receipt of the notice has a bearing upon the date of the commencement of the 
arbitration. 
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D.P. Construction v. Vishvaraj Environment Pvt. Ltd., 2022 SCC OnLine Bom 1410 


¢ The crucial words in Section 21 are “the date on which a request for that dispute to be referred to 
arbitration’. 


° Thus, for commencement of arbitral proceedings, there has to be a request for the dispute to be referred 
to arbitration. Unless there is a request for referring the dispute to arbitration, it cannot be said that 
arbitration has been invoked by a party. 


* Invocation of arbitration has to be in clear terms, as specified in Section 21, and that mere reference to 
claims and disputes sought to be raised by a party and existence of an arbitration clause would not itself 
mean that arbitration has indeed been invoked. 
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Ministry of Youth Affairs & Sports v. Agility Logistic Pvt. Ltd., 2022 SCC OnLine Del 981 


° It is not necessary that a Notice under Section 21 of the Arbitration Act quantifies the amounts claimed. It 
is required to set out the disputes. 


¢ The Court found that the arbitral tribunal had noted that it was not necessary for the claims to be 
specifically stated in the Notice under Section 21, and therefore, the same could not be rejected only on 
the ground that there was no mention of the same in the Notice. 


* Court held that it was unable to accept that the impugned award was without jurisdiction. 
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Steps involved in drafting of a Notice: 


° Foremost — demand that the disputes be referred to arbitration. 

° Details of the parties and their representatives. 

¢ Reference to arbitration agreement and the contract. 

° Brief statement of disoute and remedy sought. 

° Conduct of arbitration proceedings. 

° The claimant may choose the Notice to not be treated as claimant's full statement of claim(s). 
¢ There must be strict compliance of rules. 

¢ Institutional rules contain specific provisions regarding the Notice and response thereto. 

e Nature and basis of claim should be clear. 
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DRAFTING OF STATEMENT OF CLAIM 
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Section 23 of the Arbitration Act: 


e Within the period of time agreed upon by the parties or determined by the arbitral tribunal, the parties 
have to file Statement of Claim (“SOC”) and Statement of Defence (“SOD”). 


¢ Parties along with their statements must submit all relevant documents or a reference to the documents 
or other evidence. 


° Any party may supplement and/or amend SOC or SOD, provided the arbitral tribunal permits after 
considering it appropriate and having regard to the delay in making it. 
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To identify the matters to be argued before the tribunal and matters to be determined by the tribunal. 


To identify the limits of interlocutory orders such as discovery and interrogatories. 


To limit the manner in which the parties can present their case in the hearing. 


To provide a permanent record of the matters raised in the action. 


To record those matters that cannot be re-litigated between the parties. 
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¢ Accurately identify the issues for the parties and the tribunal. 

e Avoid averments where no claims or counter-claims are sought. 
° Defined terms are explained and used consistently. 


e Unambiguously state the relief sought. 


° All material facts should be stated most accurately. 
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° Name in full, description, contact details and address of each party; 


° Facts supporting its claim; 


° Relevant agreements and in particular, a copy of written arbitration clause or written arbitration 
agreement; 


° Description of the nature and circumstances of the dispute in question; 
* Points of issue; 

° Relief or remedy sought; 

¢ The documents on which the claimant relies on to prove its claim; and 


* Statements as to the applicable rules of law, if any, and the language of the arbitration. 
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* The parties along with their statements must submit all relevant documents or a reference to the 
documents or other evidence. 


° Section 23(3) of Arbitration Act: 


Unless otherwise agreed by the parties, claim can be amended or supplemented any time during the 
course of the arbitral proceedings, unless tribunal considers the amendment inappropriate. 


° Section 25(a) of the Arbitration Act: 


Unless otherwise agreed by the parties, where, without showing sufficient cause, the claimant fails to 
communicate his SOC, the arbitral tribunal shall terminate the proceedings. 
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Srei Infrastructure Finance Ltd. v. Tuff Drilling (P) Ltd., (2018) 11 SCC 470 


* The scheme of Section 25 of the Arbitration Act clearly indicates that on sufficient cause being shown, 
the SOC can be permitted to be filed even after the time as fixed by Section 23(1) has expired. 


¢ Thus, even after passing the order of terminating the proceedings, if sufficient cause is shown, the SOC 
can be accepted by the arbitral tribunal by accepting the show-cause and there is no lack of the 
jurisdiction in the arbitral tribunal to recall the earlier order on sufficient cause being shown. 
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DRAFTING OF STATEMENT OF DEFENSE AND 
COUNTERCLAIM 
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° Name in full, description, contact details and address of each party; 


° State any objections concerning the existence, validity or applicability of the arbitration agreement; 


* Statement(s) whether, and to what extent, the respondent admits or denies the relief(s) sought by the 
claimant; 


° Include paragraph wise response to the SOC; 

¢ The defence in respect of each of the claim made in the SOC, 

° State the material circumstances on which the respondent relies; 

° State any counterclaim or set-off and the grounds it is based on; and 


¢ The documents respondent relies upon to prove its defense. 
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° Section 25(b) of the Arbitration Act: If the respondent fails to communicate his statement of defence 
in accordance with Section 23(1) of the Arbitration Act, the arbitral tribunal shall continue the 
proceedings without treating that failure in itself as an admission by the respondent. 


¢ Section 25(b) of the Arbitration Act: Failure to file SOD will be considered as a waiver of the right to 
file the SOD. 


* Supreme Court has held that non-denial of existence of arbitration agreement in the SOD has been 
interpreted to be a right forfeited in any subsequent proceedings [S.N. Prasad, Hitek Industries (Bihar) 
Limited v. Monnet Finance Ltd. & Ors., (2011) 1 SCC 320]. 
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° Section 23 (2A) of the Arbitration Act has now been specifically incorporated to provide for respondent’s 
submission of counter claim or set-off; 


° Usually filed along with SOD; 

° Only if it falls within the scope of arbitration agreement; 

° Follows a structure of SOC; 

¢ Facts supporting its counter claim; 

° Description of the nature and circumstances of the dispute in question; 
* Points of issue; 

° Relief or remedy sought; and 


¢ The documents on which the respondent relies upon. 
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National Highway Authority of India v. Transstroy (India) Ltd., 2022 SCC OnLine SC 832 


¢ Supreme Court held that when there is a provision for filing the counter-claim or set off, which is 
expressly inserted in Section 23 of the Arbitration Act, there is no reason for curtailing the right for 
making the counter-claim or set off. 


e If the counter-claim is not allowed, it may lead to parallel proceedings before various fora. 
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State of Goa v. Praveen Enterprises, (2012) 12 SCC 581 


Section 3(2)(b) of the Limitation Act, 1963 (“Limitation Act”) provides that in regard to a counter-claim in 
suits, the date on which the counter-claim is made in court shall be deemed to be the date of institution 
of the counter-claim. 


As the Limitation Act is made applicable to arbitrations, Section 3(2)(b) of the Limitation Act will be 
applicable. 


Section 21 of the Arbitration Act is therefore not relevant for counter-claims. 


There is however one exception. Where the respondent against whom a claim is made, had also made 
a claim against the claimant and sought arbitration by serving a notice to the claimant but subsequently 
raises that claim as a counter-claim in the arbitration proceedings initiated by the claimant, instead of 
filing a separate application under Section 11 of the Arbitration Act, the limitation for such counter-claim 
should be computed, as on the date of service of notice of such claim on the claimant and not on the 
date of filing of the counter-claim. 
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QUESTIONS 
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